Case 5:10-cv-00521-TMG Document 4 Filed 03/01/10 Page 26 of 58
Case 2:10-cv-00031-WOB Document1  Filed 02/1210 Page 23 of 26

b. in the ease of fungible goods, are of fair average quality within the
description; and

c. are fit for the ordinary purposes for which such goods are used: and

d. run, within the variations permitted by the agrecment, of even kind, quality
and quantity within each unit and among all units involved; and

e are adequately contained, packaged, and labeled as the agreement may
require; and

f conform to the promises or affirmations of fact made on the contaiver or label
if any.

147.  The vehicles encompassed by Toyota's recalls would not pass without objection 10 the
automotive trade. The vehicles are unreasonably dangervus and in need of repair.

148,  The vehiclcs are not fit for the ordinary purpose {or which they were sold. The vehicles
were purehased to, among other things, safely transport drivers and passengers. The vehieles
cannot be used for safe transportation in their current condition.

148, The vehicles were not adeguately labeled because the labeling failed to disclose the
dangerous condittons.

150. Defendants breached the implied wamranty of merchantability by manufacturing and
selling vehisles containing an unreasonably dangerous conditinn.

151. Asaresult of Defcudants' unlawful conduct, Plaintiffs and the Class have suffered and

will continue to suffer the darnages set forth in paragraph 9.

SIXTH CLAIM FOR RELIEF BREACH OF THE IMT'LIED WARRANTY OF FITNESS
FOR A FPARTICULAR PURPOSE

152.  Plaintiffs re-allege all preceding allegations as if fully set forth herein.

153. KRS § 355.2-315 states:
Where the scller at the time of eontracting has reason to know any particular purpose
for which the goods are required and that the buyer is relying on the seller’s skill or

Judgment to select or tumnish suitable goods, there is unless excluded or modihed
under KRS 355 2-316 an implied warranty that the gonds shall be fit for such

purposc.
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